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§275.0-7

(f) Definition of Application. For pur-
poses of this rule, an ‘‘application”
means any application for an order of
the Commission under the Act other
than an application for registration as
an investment adviser.

NOTE: Prior to incorporating by reference
any document as an exhibit to an applica-
tion, applicants are advised to review
§228.10(f) and §229.10(d) of this chapter as in
effect at the time the application is filed to
determine whether such incorporation by
reference would be permissible under that
rule.

[41 FR 39020, Sept. 14, 1976, as amended at 60
FR 32825, June 23, 1995]

§275.0-7 Small entities under the In-
vestment Advisers Act for purposes
of the Regulatory Flexibility Act.

(a) For purposes of Commission rule-
making in accordance with the provi-
sions of Chapter Six of the Administra-
tive Procedure Act (6 U.S.C. 601 et seq.)
and unless otherwise defined for pur-
poses of a particular rulemaking pro-
ceeding, the term small business or small
organization for purposes of the Invest-
ment Advisers Act of 1940 shall mean
an investment adviser that:

(1) Has assets under management, as
defined under Section 203A(a)(3) of the
Act (15 U.S.C. 80b-3a(a)(2)) and reported
on its annual updating amendment to
Form ADV (17 CFR 279.1), of less than
$25 million, or such higher amount as
the Commission may by rule deem ap-
propriate under Section 203A(a)(1)(A) of
the Act (15 U.S.C. 80b-3a(a)(1)(A));

(2) Did not have total assets of $5
million or more on the last day of the
most recent fiscal year; and

(3) Does not control, is not controlled
by, and is not under common control
with another investment adviser that
has assets under management of $25
million or more (or such higher
amount as the Commission may deem
appropriate), or any person (other than
a natural person) that had total assets
of $6 million or more on the last day of
the most recent fiscal year.

(b) For purposes of this section:

(1) Control means the power, directly
or indirectly, to direct the manage-
ment or policies of a person, whether
through ownership of securities, by
contract, or otherwise.

(i) A person is presumed to control a
corporation if the person:

17 CFR Ch. Il (4-1-12 Edition)

(A) Directly or indirectly has the
right to vote 25 percent or more of a
class of the corporation’s voting securi-
ties; or

(B) Has the power to sell or direct the
sale of 25 percent or more of a class of
the corporation’s voting securities.

(ii) A person is presumed to control a
partnership if the person has the right
to receive upon dissolution, or has con-
tributed, 25 percent or more of the cap-
ital of the partnership.

(iii) A person is presumed to control
a limited liability company (LLC) if
the person:

(A) Directly or indirectly has the
right to vote 25 percent or more of a
class of the interests of the LLC;

(B) Has the right to receive upon dis-
solution, or has contributed, 25 percent
or more of the capital of the LLC; or

(C) Is an elected manager of the LLC.

(iv) A person is presumed to control a
trust if the person is a trustee or man-
aging agent of the trust.

(2) Total assets means the total assets
as shown on the balance sheet of the
investment adviser or other person de-
scribed above under paragraph (a)(3) of
this section, or the balance sheet of the
investment adviser or such other per-
son with its subsidiaries consolidated,
whichever is larger.

[63 FR 35515, June 30, 1998, as amended at 65
FR 57448, Sept. 22, 2000; 76 FR 43011, July 19,
2011]

§275.202(a)(1)-1 Certain transactions
not deemed assignments.

A transaction which does not result
in a change of actual control or man-
agement of an investment adviser is
not an assignment for purposes of sec-
tion 205(a)(2) of the Act.

[61 FR 32907, Sept. 17, 1986; 64 FR 2567, Jan.
15, 1999]

§275.202(a)(11)(G)-1 Family offices.

(a) Ezclusion. A family office, as de-
fined in this section, shall not be con-
sidered to be an investment adviser for
purpose of the Act.

(b) Family office. A family office is a
company (including its directors, part-
ners, members, managers, trustees, and
employees acting within the scope of
their position or employment) that:

(1) Has no clients other than family
clients; provided that if a person that
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is not a family client becomes a client
of the family office as a result of the
death of a family member or key em-
ployee or other involuntary transfer
from a family member or Kkey em-
ployee, that person shall be deemed to
be a family client for purposes of this
section for one year following the com-
pletion of the transfer of legal title to
the assets resulting from the involun-
tary event;

(2) Is wholly owned by family clients
and is exclusively controlled (directly
or indirectly) by one or more family
members and/or family entities; and

(3) Does not hold itself out to the
public as an investment adviser.

(c) Grandfathering. A family office as
defined in paragraph (a) of this section
shall not exclude any person, who was
not registered or required to be reg-
istered under the Act on January 1,
2010, solely because such person pro-
vides investment advice to, and was en-
gaged before January 1, 2010 in pro-
viding investment advice to:

(1) Natural persons who, at the time
of their applicable investment, are offi-
cers, directors, or employees of the
family office who have invested with
the family office before January 1, 2010
and are accredited investors, as defined
in Regulation D under the Securities
Act of 1933;

(2) Any company owned exclusively
and controlled by one or more family
members; or

(3) Any investment adviser registered
under the Act that provides investment
advice to the family office and who
identifies investment opportunities to
the family office, and invests in such
transactions on substantially the same
terms as the family office invests, but
does not invest in other funds advised
by the family office, and whose assets
as to which the family office directly
or indirectly provides investment ad-
vice represents, in the aggregate, not
more than 5 percent of the value of the
total assets as to which the family of-
fice provides investment advice; pro-
vided that a family office that would
not be a family office but for this para-
graph (c) shall be deemed to be an in-
vestment adviser for purposes of para-
graphs (1), (2) and (4) of section 206 of
the Act.

§275.202(a)(11)(G)-1

(d) Definitions. For purposes of this
section:

(1) Affiliated family office means a
family office wholly owned by family
clients of another family office and
that is controlled (directly or indi-
rectly) by one or more family members
of such other family office and/or fam-
ily entities affiliated with such other
family office and has no clients other
than family clients of such other fam-
ily office.

(2) Control means the power to exer-
cise a controlling influence over the
management or policies of a company,
unless such power is solely the result
of being an officer of such company.

(3) Executive officer means the presi-
dent, any vice president in charge of a
principal business unit, division or
function (such as administration or fi-
nance), any other officer who performs
a policy-making function, or any other
person who performs similar policy-
making functions, for the family office.

(4) Family client means:

(i) Any family member;

(ii) Any former family member;

(iii) Any key employee;

(iv) Any former key employee, pro-
vided that upon the end of such indi-
vidual’s employment by the family of-
fice, the former key employee shall not
receive investment advice from the
family office (or invest additional as-
sets with a family office-advised trust,
foundation or entity) other than with
respect to assets advised (directly or
indirectly) by the family office imme-
diately prior to the end of such individ-
ual’s employment, except that a former
key employee shall be permitted to re-
ceive investment advice from the fam-
ily office with respect to additional in-
vestments that the former key em-
ployee was contractually obligated to
make, and that relate to a family-of-
fice advised investment existing, in
each case prior to the time the person
became a former key employee.

(v) Any non-profit organization,
charitable foundation, charitable trust
(including charitable lead trusts and
charitable remainder trusts whose only
current beneficiaries are other family
clients and charitable or non-profit or-
ganizations), or other charitable orga-
nization, in each case for which all the
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funding such foundation, trust or orga-
nization holds came exclusively from
one or more other family clients;

(vi) Any estate of a family member,
former family member, key employee,
or, subject to the condition contained
in paragraph (d)(4)(iv) of this section,
former key employee;

(vii) Any irrevocable trust in which
one or more other family clients are
the only current beneficiaries;

(viii) Any irrevocable trust funded
exclusively by one or more other fam-
ily clients in which other family cli-

ents and non-profit organizations,
charitable foundations, charitable
trusts, or other charitable organiza-
tions are the only current bene-
ficiaries;

(ix) Any revocable trust of which one
or more other family clients are the
sole grantor;

(x) Any trust of which: Each trustee
or other person authorized to make de-
cisions with respect to the trust is a
key employee; and each settlor or
other person who has contributed as-
sets to the trust is a key employee or
the Kkey employee’s current and/or
former spouse or spousal equivalent
who, at the time of contribution, holds
a joint, community property, or other
similar shared ownership interest with
the key employee; or

(xi) Any company wholly owned (di-
rectly or indirectly) exclusively by,
and operated for the sole benefit of, one
or more other family clients; provided
that if any such entity is a pooled in-
vestment vehicle, it is excepted from
the definition of ‘“‘investment com-
pany”’ under the Investment Company
Act of 1940.

() Family entity means any of the
trusts, estates, companies or other en-
tities set forth in paragraphs (d)(4)(v),
(vi), (vii), (viii), (ix), or (xi) of this sec-
tion, but excluding key employees and
their trusts from the definition of fam-
ily client solely for purposes of this
definition.

(6) Family member means all lineal de-
scendants (including by adoption, step-
children, foster children, and individ-
uals that were a minor when another
family member became a legal guard-
ian of that individual) of a common an-
cestor (who may be living or deceased),
and such lineal descendants’ spouses or

17 CFR Ch. Il (4-1-12 Edition)

spousal equivalents; provided that the
common ancestor is no more than 10
generations removed from the young-
est generation of family members.

(7)) Former family member means a
spouse, spousal equivalent, or stepchild
that was a family member but is no
longer a family member due to a di-
vorce or other similar event.

(8) Key employee means any natural
person (including any key employee’s
spouse or spouse equivalent who holds
a joint, community property, or other
similar shared ownership interest with
that key employee) who is an executive
officer, director, trustee, general part-
ner, or person serving in a similar ca-
pacity of the family office or its affili-
ated family office or any employee of
the family office or its affiliated family
office (other than an employee per-
forming solely clerical, secretarial, or
administrative functions with regard
to the family office) who, in connection
with his or her regular functions or du-
ties, participates in the investment ac-
tivities of the family office or affiliated
family office, provided that such em-
ployee has been performing such func-
tions and duties for or on behalf of the
family office or affiliated family office,
or substantially similar functions or
duties for or on behalf of another com-
pany, for at least 12 months.

(9) Spousal equivalent means a cohabi-
tant occupying a relationship generally
equivalent to that of a spouse.

(e) Transition. (1) Any company exist-
ing on July 21, 2011 that would qualify
as a family office under this section
but for it having as a client one or
more non-profit organizations, chari-
table foundations, charitable trusts, or
other charitable organizations that
have received funding from one or
more individuals or companies that are
not family clients shall be deemed to
be a family office under this section
until December 31, 2013, provided that
such non-profit or charitable organiza-
tion(s) do not accept any additional
funding from any non-family client
after August 31, 2011 (other than fund-
ing received prior to December 31, 2013
and provided in fulfillment of any
pledge made prior to August 31, 2011).

(2) Any company engaged in the busi-
ness of providing investment advice,
directly or indirectly, primarily to
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members of a single family on July 21,
2011, and that is not registered under
the Act in reliance on section 203(b)(3)
of this title on July 20, 2011, is exempt
from registration as an investment ad-
viser under this title until March 30,
2012, provided that the company:

(i) During the course of the preceding
twelve months, has had fewer than fif-
teen clients; and

(ii) Neither holds itself out generally
to the public as an investment adviser
nor acts as an investment adviser to
any investment company registered
under the Investment Company Act of
1940 (15 U.S.C. 80a), or a company which
has elected to be a business develop-
ment company pursuant to section 54
of that Act (156 U.S.C. 80a-54) and has
not withdrawn its election.

[76 FR 37994, June 29, 2011]

§275.202(a)(30)-1 Foreign private ad-
visers.

(a) Client. You may deem the fol-
lowing to be a single client for pur-
poses of section 202(a)(30) of the Act (15
U.S.C. 80b-2(a)(30)):

(1) A natural person, and:

(i) Any minor child of the natural
person;

(ii) Any relative, spouse, spousal
equivalent, or relative of the spouse or
of the spousal equivalent of the natural
person who has the same principal resi-
dence;

(iii) All accounts of which the nat-
ural person and/or the persons referred
to in this paragraph (a)(1) are the only
primary beneficiaries; and

(iv) All trusts of which the natural
person and/or the persons referred to in
this paragraph (a)(1) are the only pri-
mary beneficiaries;

(2)(1) A corporation, general partner-
ship, limited partnership, limited 1i-
ability company, trust (other than a
trust referred to in paragraph (a)(1)(iv)
of this section), or other legal organi-
zation (any of which are referred to
hereinafter as a ‘‘legal organization’)
to which you provide investment ad-
vice based on its investment objectives
rather than the individual investment
objectives of its shareholders, partners,
limited partners, members, or bene-
ficiaries (any of which are referred to
hereinafter as an ‘‘owner’’); and

§275.202(a)(30)-1

(ii) Two or more legal organizations
referred to in paragraph (a)(2)(i) of this
section that have identical owners.

(b) Special rules regarding clients. For
purposes of this section:

(1) You must count an owner as a cli-
ent if you provide investment advisory
services to the owner separate and
apart from the investment advisory
services you provide to the legal orga-
nization, provided, however, that the
determination that an owner is a client
will not affect the applicability of this
section with regard to any other
owner;

(2) You are not required to count an
owner as a client solely because you,
on behalf of the legal organization,
offer, promote, or sell interests in the
legal organization to the owner, or re-
port periodically to the owners as a
group solely with respect to the per-
formance of or plans for the legal orga-
nization’s assets or similar matters;

(3) A limited partnership or limited
liability company is a client of any
general partner, managing member or
other person acting as investment ad-
viser to the partnership or limited li-
ability company;

(4) You are not required to count a
private fund as a client if you count
any investor, as that term is defined in
paragraph (c¢)(2) of this section, in that
private fund as an investor in the
United States in that private fund; and

(5) You are not required to count a
person as an investor, as that term is
defined in paragraph (c)(2) of this sec-
tion, in a private fund you advise if you
count such person as a client in the
United States.

NOTE TO PARAGRAPHS (a) AND (b): These
paragraphs are a safe harbor and are not in-
tended to specify the exclusive method for
determining who may be deemed a single cli-
ent for purposes of section 202(a)(30) of the
Act (15 U.S.C. 80b—2(a)(30)).

(c) Definitions. For purposes of sec-
tion 202(a)(30) of the Act (15 U.S.C. 80b-
2(a)(30)):

(1) Assets under management means
the regulatory assets under manage-
ment as determined under Item 5.F of
Form ADYV (§279.1 of this chapter).

(2) Investor means:
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